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the request. For Privacy Act requests,
the request should state the type of
records sought, the complete name and
date and place of birth of the subject of
the request, and the timeframe for the
records. An original signature is re-
quired. See §171.12(b) for guidance re-
garding third party requests. Individ-
uals may seek assistance regarding any
aspect of their requests from the Chief,
Requester Liaison Division, (202) 261-
8484.

(d) While every effort is made to
guarantee the greatest possible access
to all requesters regardless of the spe-
cific statute under which the informa-
tion is requested, the following guid-
ance is provided for individuals in re-
questing records:

(1) Freedom of Information Act. Re-
quests for documents concerning the
general activities of government and of
the Department of State in particular
(see subpart B of this part).

(2) E.O. 12958. Requests for manda-
tory review and declassification of spe-
cific Department records and requests
for access to such records by historical
researchers and certain former govern-
ment officials (see subpart C of this
part).

(3) Privacy Act. Requests from U.S.
citizens or legal permanent resident
aliens for records that pertain to them
and that are maintained by the Depart-
ment under the individual’s name or
personal identifier (see subpart D of
this part).

(4) Ethics in Government Act. Requests
for the financial Disclosure Statements
of Department Employees covered by
this Act (see subpart E of this part).

(e) First-in/first-out processing. As a
general matter, information access re-
quests are processed in the order in
which they are received. However, if
the request is specific and the search
can be narrowed, it may be processed
more quickly.

(f) Cut-off date. In determining which
records are responsive to a request, the
Department ordinarily will include
only records in its possession as of the
date the search for responsive docu-
ments is initiated, unless the requester
has specified an earlier time frame.

(g) Records previously withheld or in
litigation. Requests shall not be proc-
essed for records that have been re-
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viewed and withheld within the past
two years or whose withholding is the
subject of litigation.

§171.6 Archival records.

The Department ordinarily transfers
records to the National Archives when
they are 25 years old. Accordingly, re-
quests for records 25 years old or older
should be addressed to: Archives II,
8601 Adelphi Road, National Archives
at College Park, MD 20470-6001.

Subpart B—Freedom of
Information Act Provisions

§171.10 Purpose and scope.

This subpart contains the rules that
the Department follows under the
Freedom of Information Act (FOIA), 5
U.S.C. 552. The rules should be read to-
gether with the FOIA which provides
additional information about access to
records and contains the specific ex-
emptions that are applicable to with-
holding information. Privacy Act
records determined to be exempt from
disclosure under the Privacy Act are
processed as well under the FOIA and
are subject to this subpart.

§171.11 Definitions.

As used in this subpart, the following
definitions shall apply:

(a) Freedom of Information Act or
FOIA means the statute codified at 5
U.S.C. 552, as amended.

(b) Department means the United
States Department of State, including
its field offices and Foreign Service
posts abroad;

(c) Agency means any executive de-
partment, military department, Gov-
ernment corporation, Government con-
trolled corporation, or other establish-
ment in the executive branch of the
government (including the Executive
Office of the President), or any inde-
pendent regulatory agency;

(d) Information and Privacy Coordi-
nator means the Director of the Depart-
ment’s Office of Information Programs
and Services (IPS) who is responsible
for processing requests for access to in-
formation under the FOIA, the Privacy
Act, E.O. 12958, and the Ethics in Gov-
ernment Act;

(e) Record means all information
under the control of the Department,
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including information created, stored,
and retrievable by electronic means,
regardless of physical form or charac-
teristics, made in or received by the
Department and preserved as evidence
of the organization, functions, policies,
decisions, procedures, operations or
other activities of the Department or
because of the informational value of
the data contained therein. It includes
records of other Government agencies
that have been expressly placed under
the control of the Department upon
termination of those agencies. It does
not include personal records created
primarily for the personal convenience
of an individual and not used to con-
duct Department business and not inte-
grated into the Department’s record
keeping system or files. It does not in-
clude records that are not already in
existence and that would have to be
created specifically to meet a request.
However, information available in elec-
tronic form shall be searched and com-
piled in response to a request unless
such search and compilation would sig-
nificantly interfere with the operation
of the Department’s automated infor-
mation systems.

(f) Control means the Department’s
legal authority over a record, taking
into account the ability of the Depart-
ment to use and dispose of the record
as it sees fit, to legally determine the
disposition of a record, the intent of
the record’s creator to retain or relin-
quish control over the record, the ex-
tent to which Department personnel
have read or relied upon the record,
and the degree to which the record has
been integrated into the Department’s
record keeping system or files.

(g) Direct costs means those costs the
Department incurs in searching for, du-
plicating, and, in the case of commer-
cial requests, reviewing documents in
response to a FOIA request. The term
does not include overhead expenses.

(h) Search costs means those costs the
Department incurs in looking for, iden-
tifying, and retrieving material, in
paper or electronic form, that is re-
sponsive to a request, including page-
by-page or line-by-line identification of
material within documents. The De-
partment shall attempt to ensure that
searching for material is done in the
most efficient and least expensive man-

§171.11

ner so as to minimize costs for both the
Department and the requester.

(i) Duplication costs means those costs
the Department incurs in copying a re-
quested record in a form appropriate
for release in response to a FOIA re-
quest. Such copies may take the form
of paper copy, microfiche, audio-visual
materials, or machine-readable elec-
tronic documentation (e.g., disk or CD-
ROM), among others.

(J) Review costs means costs the De-
partment incurs in examining a record
to determine whether and to what ex-
tent the record is responsive to the
FOIA request and the extent to which
it may be disclosed to the requester. It
does not include costs of resolving gen-
eral legal or policy issues that may be
raised by a request.

(k) Unusual circumstances. As used
herein, but only to the extent reason-
ably necessary to the proper processing
of the particular request, the term
““‘unusual circumstances’ means:

(1) The need to search for and collect
the requested records from Foreign
Service posts or other separate and dis-
tinct Department offices;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records that are demanded in a single
request; or

(3) The need for consultation with an-
other agency having a substantial in-
terest in the determination of the re-
guest or among two or more compo-
nents of the Department that have a
substantial subject matter interest
therein. Such consultation shall be
conducted with all practicable speed.

(I) Commercial use request means a re-
quest from or on behalf of one who re-
quests information for a use or purpose
that furthers the commercial, trade, or
profit interest of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester belongs within this category,
the Department will look at the use to
which the requester will put the infor-
mation requested.

(m) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate
higher education, an institution of pro-
fessional education, or an institution
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of vocational education, that operates
a program or programs of scholarly re-
search.

(n) Non-commercial scientific institution
means an institution that is not oper-
ated on a ‘‘commercial’” basis, as that
term is used in paragraph (I) of this
section and that is operated solely for
the purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry.

(0) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. News media in-
clude television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only in
those instances when they can qualify
as disseminators of ‘““‘news’’) who make
their products available for purchase
by the general public. Freelance jour-
nalists may be regarded as working for
a news organization if they can dem-
onstrate, such as by past publication, a
likelihood of publication through a
representative of the news media, even
though not actually employed by it.

(p) All other means an individual or
organization not covered by a defini-
tion in paragraphs (I), (m), (n), or (o) of
this section.

§171.12 Processing requests.

The Information and Privacy Coordi-
nator is responsible for acting on all
initial requests except for requests for
records coming under the jurisdiction
of the Bureau of Consular Affairs, the
Bureau of Diplomatic Security, the Bu-
reau of Human Resources, the Office of
Medical Services, and the Office of the
Inspector General.

(a) Third party requests. Except for re-
quests under the Privacy Act by a par-
ent of a minor or by a legal guardian
(8171.32(c)), requests for records per-
taining to another individual shall be
processed under the FOIA and must be
accompanied by a written authoriza-
tion for access by the individual, nota-
rized or made under penalty of perjury,
or by proof that the individual is de-
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ceased (e.g., death certificate or obit-
uary).

(b) Expedited processing. Requests and
appeals shall be taken out of order and
given expedited treatment whenever a
requester has demonstrated that a
““compelling need” for the information
exists. A request for expedited proc-
essing may be made at the time of the
initial request for records or at any
later time. The request for expedited
processing shall set forth with speci-
ficity the facts on which the request is
based. A notice of the determination
whether to grant expedited processing
shall be provided to the requester with-
in 10 days of the date of the receipt of
the request. A ‘“‘compelling need” is
deemed to exist where the requester
can demonstrate one of the following:

(1) Failure to obtain requested infor-
mation on an expedited basis could rea-
sonably be expected to: Pose an immi-
nent threat to the life or physical safe-
ty of an individual; impair substantial
due process rights; or harm substantial
humanitarian interests.

(2) The information is urgently need-
ed by an individual primarily engaged
in disseminating information in order
to inform the public concerning actual
or alleged Federal Government activ-
ity. News media requesters would nor-
mally qualify; however, other persons
must demonstrate that their primary
activity involves publishing or other-
wise disseminating information to the
public, not just a particular segment or
group.

(i) Urgently needed. The information
has a particular value that will be lost
if not disseminated quickly. Ordinarily
this means a breaking news story of
general public interest. Information of
historical interest only, or information
sought for litigation or commercial ac-
tivities would not qualify, nor would a
news media publication or broadcast
deadline unrelated to the breaking na-
ture of the story.

(ii) Actual or alleged Federal Govern-
ment activity. The information concerns
some actions taken, contemplated, or
alleged by or about the government of
the United States, or one of its compo-
nents or agencies, including the Con-
gress.
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